
1

IN  THE  COURT  OF  THE  SUB-DIVISIONAL  JUDICIAL  MAGISTRATE  (M)

BILASIPARA.

                                           CR 684/2018

                                    U/S 12 of P.W.D.V Act 2005

SMTI KHATEJA BIBI….………..………..……………………………….AGGRIEVED SIDE.

      -Versus-

1. SRI NASIR ALI

2. SMTI HAZIRON BEWA

3. SRI SOFIR ALI

4. SRI ALKAJ ALI................……………..…….........................RESPONDENT SIDE.

PRESENT: - SMTI JUMA SINHA, AJS 

Sub-Divisional Judicial Magistrate (M),

Bilasipara.

COUNSELS:

FOR the AGGRIEVED:-SMTI S.A. AKHTAR, Ld. Counsel.

FOR the RESPONDENTS:-SRI RABIUL ISLAM, Ld. Counsel.

                

EVIDENCE recorded on:-10.12.18, 11.03.19, 08.04.19, 26.04.19, 17.07.19, 07.09.19

& 03.10.19.

ARGUMENT heard on:- 07.12.2019

JUDGMENT delivered on:– 20.12.2019.

                                           J   U   D   G   M   E   N   T

1.     THIS CASE arose out of a Petition u/s 12 P.W.D.V. Act 2005 filed by Smti

Khateja Bibi against Respondent Sri Nasir Ali and three others praying for protection

order u/s 18, residence order u/s 19, monetary relief u/s 20, compensation u/s 22 of

the said Act and any other order as deemed fit.
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2.      THE AGGREIVED'S STORY as unfolded from her petition is that about 14

years back she married Respondent No.1 as per Mohammedans customary rites and

ritual. On the day of marriage, her parents gave below mentioned some stridhan

articles to her which were received by Respondent No.1 & 6 in presence of one Sri

Ramiul  Hoque. After  marriage  Respondent  No.1  took  her  to  his  house  to  live

conjugal life and they were blessed with three children aged 12 years, 8 years and 4

years  respectively.  After  six  months  of  marriage,  Respondent  No.1  in  criminal

conspiracy with other respondents started torturing her both physically and mentally

and Respondent No.1 beat her mercilessly several times and even deprived her of

proper food and clothing.

      Respondent No.1 in conspiracy with other respondents demanded Rs.50,000/-

from her whereby her parents gave Rs.50,000/- to Respondent No.1 but after some

days, he again demanded Rs.50,000/- which her parents were unable to fulfil and as

such  physical  torture  of  Respondent  No.1  increased  in  such  a  way  that  it  was

unbearable for her. Respondent No.1 used to tell her that he has love affair with

other lady and he is interested to lead conjugal life with that lady only. At night time

Respondent  No.1  stayed  outside  of  home  and  when  she  asked  he  beat  her

indiscriminately.

        Respondent No.2 used to quarrel with her regularly and directed Respondent

No.1 to beat her and to drive her away. Respondent no.2 also directed Respondent

No.1 not to give her basic amenities of life. Respondent No.2 told that earlier also

they drove away another wife of Respondent No.1 and it will not be a big deal for

them to drive her away.

        Respondent No.3 is her cousin brother who used to direct Respondent No.1 to

beat her and to drive from her matrimonial home.

       Respondent No.4 is uncle of Respondent No.1. Respondent No.4 used to tell

that law is in his hand and law cannot do anything to Respondent No.1. He asked

Respondent No.1 to torture her as much as he can and he will manage if anything

happens.
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       About one month back, at night time, Respondent No.1 beat her and drove

away from his house whereby she went to the room of Respondent No.2 for shelter

but she also drove her away and as such she was sitting on the road for whole

night. On the next morning, Respondent No.1 took dao in his hand and started to

beat  her  whereby  Respondent  No.3  also  came  and  started  to  beat  her. Then

Respondent No.1 gave one hand writen talaknama to her and again took it back. All

the respondents drove her away by keeping her two minor children with them and

Respondent No.1 kept all her stridhan articles whereby she along with her minor

child came to her parent’s house and started to stay there.

       Since then none of the respondents ever visited her parental house to take

back her and never provided a single penny for her survival.

       She is a house wife and has no independent source of earning whereas

Respondent  No.1  works  in  stone  quarry  and  has  house  and  landed  properties.

Respondent No.1 earns Rs.50,000/- per month.

          Accordingly, she prays  to  grant  monthly  maintenance to the tune of

Rs.20,000/- per month and also an order for compensation of Rs.2,00,000/- to the

and also other reliefs.

3. RESPONDENTS  contested the case by filing written statement where they

denied all the allegations leveled by the Aggrieved. Their version is that after passing

2 years of marriage the Respondents came to know that Aggrieved is habitually ill

temperamental. The Aggrieved left the matrimonial home without any valid reason

and she was not jointly living with the respondents and as such no violence has

committed by the respondents and that there is no domestic relationship between

the Aggrieved and the respondents.

       Under  no  circumstance  the  brother  of  husband,  who  is  a  major  and

independent,  living separately, has any kind of domestic  relationship or moral or

legal responsibility/obligations towards his brother's wife.          

       The Aggrieved is a divorcée who is not living with Respondent No.1 and

domestic violence cannot be committed on a divorced wife, who is not living with

her husband or family and is free to live wherever she wants. If the husband has not
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been contributing or deriving benefits from the joint family, is not member of the

joint family the parents cannot be burdened with the responsibility of his wife.

    After the marriage Aggrieved made a fictitious story and left her matrimonial

home. Aggrieved  made  pressure  upon  the  respondents  to  arrange  a  separate

accommodation on various pretext, as and when respondents raised objection she

refused  to  lead  conjugal  life.  Soon  after  marriage  Aggrieved  started  behaving

indifferent and also showed negligence in all respect and when Respondent No.1

asked she told that she has deserted him although, he lead his conjugal life with her

with faith and trust on the foundation of a sound marriage. She showed no love to

her husband and thereby causing mental suffering to Respondent no.1 and she even

disliked him. Respondent No.1 and well-wishers made effort to bring her but in vain.

Aggrieved threatened respondent No.1, if he dared to lead conjugal life then she will

create new situation and also has no intention to resume conjugal life. As per Islamic

Law marriage is a civil contract which becomes invalid if one of the parties doesn't

not fulfill the marital obligations and when the wife deserted her husband and left to

her parent’s home about 5 months back with cunning intentions, promising to come

back within 15 days, betraying and cheating her husband, taking away the kids, it

was cruel.

The property which is alleged is the absolute property of Respondent no.1

which was never to be a shared house hold. Accordingly, Respondents prayed to

dismiss the case.

4. Accordingly the following points have been framed for determination.

                                        POINTS FOR DETERMINATION

5. Whether the Aggrieved is or has been in a Domestic Relationship with

the Respondents?

6. Whether the Aggrieved was subjected to any act of Domestic Violence

by the Respondents?

7. Whether the Aggrieved is entitled to relief(s) as prayed for?
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8. Both parties examined their witnesses. Heard Ld. Counsels of both sides and

perused evidences on record. My decisions with reasons on the above framed points

are as follows:

         DISCUSSION, DECISIONS AND REASONS THEREOF

    POINT NO. 5:-

9. Here it is relevant to note that s.2(f) read with s.2(s) of Protection of Women

from  Domestic  Violence  Act  conjointly  make  clear  that  when  two  persons  live

together as spouses and family members in a household owned or tenanted either

singly or jointly by them, or owned or tenanted by either of them in respect of which

either  or  both  jointly  or  singly  have  any  right,  title,  interest  or  equity  therein

including a household belonging to the joint family of which the respondent is/are

members, then they are said to be in Domestic Relationship.

In the present  case Aggrieved in  her  petition as well  as in  her  evidence

deposed that Respondent No.1 is her husband and Respondent No.2 is found to be

her  mother-in-law  where  Aggrieved  in  her  cross-examination  clarified  that

Respondent  No.2  resides  with  them.  Aggrieved  in  her  cross-examination  further

stated that Respondent No.3 is cousin of her husband and Respondent No.4 is uncle

of  her  husband  where  both Respondent  No.3  and  4  reside  separately  from her

husband.  Though  in  written  statement  it  is  mentioned  that  Respondent  No.1

divorced Aggrieved but in evidence Respondent No.1 nowhere said so and rather he

deposed that he will forgive his wife Aggrieved if she returns back. Accordingly it is

found that Aggrieved had domestic relationship with her husband Respondent No.1

and  her  mother-in-law  Respondent  No.2  but  she  never  shared  household  with

Respondent No.3 & 4, for which they cannot be considered under this legislation.

hence,  this     point  is  partly  decided  in  favour  of  the  Aggrieved  only  against

Respondent No.1 and 2.

                                                 POINT NO. 6:-

10.     In this regard Aggrieved reiterated the facts of her pleading by deposing as

PW1 that about 14 years back she married Respondent No.1 as per Mohammedans
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customary  rites  and  ritual.  On  the  day  of  marriage,  her  parents  gave  below

mentioned some stridhan articles to her which were received by Respondent No.1 &

6 in presence of one Sri Ramiul Hoque. After marriage Respondent No.1 took her to

his house to live conjugal life and they were blessed with three children aged 12

years, 8 years and 4 years respectively. After six months of marriage, Respondent

No.1  in  criminal  conspiracy  with  other  respondents  started  torturing  her  both

physically and mentally and Respondent No.1 beat her mercilessly several times and

even deprived her of proper food and clothing. Respondent No.1 in conspiracy with

other  respondents  demanded  Rs.50,000/-  from  her  whereby  her  parents  gave

Rs.50,000/-  to  Respondent  No.1  but  after  some  days,  he  again  demanded

Rs.50,000/- which her parents were unable to fulfil and as such physical torture of

Respondent No.1 increased in such a way that it was unbearable for her. Respondent

No.1 used to tell her that he has love affair with other lady and he is interested to

lead conjugal life with that lady only. At night time Respondent No.1 stayed outside

of home and when she asked he beat her indiscriminately. Respondent No.2 used to

quarrel with her regularly and directed Respondent No.1 to beat her and to drive her

away.  Respondent  no.2  also  directed  Respondent  No.1  not  to  give  her  basic

amenities of life. Respondent No.2 told that earlier also they drove away another

wife of Respondent No.1 and it will not be a big deal for them to drive her away.

About one month back, at night time, Respondent No.1 beat her and drove away

from his house whereby she went to the room of Respondent No.2 for shelter but

she also drove her away and as such she was sitting on the road for whole night. On

the next morning, Respondent No.1 took dao in his hand and started to beat her

whereby Respondent No.3 also came and started to beat her. Then Respondent No.1

gave one hand written talaknama to her and again took it back. All the respondents

drove her away by keeping her two minor children with them and Respondent No.1

kept all her stridhan articles whereby she along with her minor child came to her

parent’s house and started to stay there. Since then none of the respondents ever

visited her parental house to take back her and never provided a single penny for

her  survival. In  cross-examination nothing  material  was  stated.  PW2 i.e.  the

mother of PW1 deposed in toto as PW1 and in her cross-examination she stated
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that she knows Sri Kadar Ali. She denied the fact that her daughter fled away with

Sri Kadar Ali whereby Respondent No.1 filed a case. PW3 who is brother of PW1 also

deposed similarly and nothing material stated in his cross-examination.

On the other hand Respondent No.1 as  DW1 deposed that  he has plenary

faith and trust on his wife on the foundation of sound marriage and thereby initial

stage of their marriage life was happy and prosperous. In fact she has no trouble

from him till today from the date of marriage. Since marriage, he has treated his

wife with utmost love and affection and gave her all the respect and dignity. He

further made his best efforts to provide every affordable luxury to his wife with the

sole  purpose  of  ensuring  that  the  stay  of  his  wife  at  her  matrimonial  home  is

enjoyable,  comfortable  and  without  any  tension  or  torture.  Since  marriage,  the

behaviour, conduct and attitude of his wife towards him was very hostile, aggressive,

arrogant and humiliating. They lived in a single family premise. Though they lived in

joint  complex,  but  they  had  separate  and  independent  house.  He  on  several

occasions  tried  to  explain  and  pursue  his  wife  that  he  is  unable  to  arrange  a

separate  premise and also  assured  her  that  as and when his  financial  condition

improves, he will make serious and sincere effort to have separate premises but her

behaviour and conduct towards him and his relations remained unchanged. His wife

developed a very unfortunate habit  of having quarrels  with him and his  old age

mother on one pretext or other. She as usual demanded for separate premise and

when he said that with his limited source of income he is in not in a position to

provide that she picked up quarrel with him and his old age mother. She started

openly threatening him to dissolve her marital ties. However with great difficulty, he

managed separate premise but her behaviour and conduct did not improve and she

continued to harass, torture and blackmail him on one pretext or other. Maternal

uncle named Sri Kadar Ali of his wife used to come to his house and indulged in

inciting his wife. His wife picked up a quarrel with him on a very trivial issue and

started shouting, abusing and using highly unparliamentarily language towards him

whereby he made his best efforts to pursue her but she became more aggressive

and packed up all her gold ornaments, costly items and left her matrimonial home

with said uncle and started living with him. On several occasions he and his relatives
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tried to bring his wife but she refused. In cross-examination he stated that he his

wife filed Police case against him. He did not return back the articles of his wife. His

younger daughter is with her mother. He went thrice to maternal house of aggrieved

to bring her back on 25.03.12. He never paid maintenance to Aggrieved and his

younger daughter. He did not file any restitution case. He has divorced Aggrieved in

court. He did not file any case for leaving of aggrieved at Police Station. He has

house at khas land. Aggrieved has no income. DW2 who is niece of DW1 deppsed

similarly and in her  cross-examination she stated that she was married at Bijni

about 15/16 years back. She has house at Chirakuta. She stays at her maternal land

with her husband. Aggrieved is at her maternal house since one and half years and

did not return then. One police case u/s 498(A) IPC was filed by aggrieved. One

child stays with aggrieved. Husband of aggrieved never visited her and her child.

DW3  an independent witness deposed similarly and in his  cross-examination he

has stated that his house is 1 KM away from the house of DW1. His evidence-in-

chief was not read over to him and he was not asked before it  was written. He

cannot say why and for what reason dispute took place between the parties. He

never accompanied DW1 to the house of Aggrieved. He does not know if DW1 pays

maintenance  to  Aggrieved  or  not.  DW4  another  independent  witness deposed

similarly and in cross-examination he stated that his house is adjacent to the house

of respondents. He works from home. His evidence-in-chief was read over to him.

He was elsewhere when Aggrieved was married. About 13 years back he shifted to

present house. Aggrieved is now at her maternal house. He does not know any case

by Aggrieved for marital cruelty at police station. One child is with Aggrieved and

two are with Respondent No.1. He denied the fact that neither he nor anyone else

went  to  bring  back  Aggrieved.  He  does  not  know  if  Respondent  No.1  pays

maintenance to Aggrieved or not. DW1 works in stone quarry. DW5 who is maternal

cousin of DW1 reiterated the version of other DWs and in his cross-examination he

stated that  evidence-in-chief  of  his  was not  read  over  to  him but  he knows its

contents. His house is half km away from the house of respondents. What happens

inside the house of respondents is not visible from his house. There is one case

alleging marpit upon aggrieved by respondents. After this case respondents did not
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enquire about aggrieved. He denied the fact that respondents assaulted and drove

out aggrieved from matrimonial house. He denied the fact that Dw1 married another

lady. 

From the above evidence it is found that as per Aggrieved, Respondent No.1

and 2 tortured her mentally and physically where Respondent No.1 also demanded

dowry and lastly she was driven out with her younger child. Respondents (No.1 & 2)

in their  written statement are silent  about anything about uncle Sri  Kadar Ali  of

Aggrieved but in evidence all DWs deposed that Aggrieved was instigated by said

uncle whereby there was quarrel between Aggrieved and Respondent No.1 and she

then  left  with  said  uncle  and  all  her  costly  items.  Omission  about  leaving  of

Aggrieved with her said uncle in written statement raises doubt.  Further on one

hand Respondent No.1 stated that Aggrieved left with all costly items but in cross-

examination  stated  that  he  did  not  return  back  articles  of  his  wife.  Niece  of

Respondent  No.1  clearly  stated  in  her  cross-examination  that  Respondent  No.1

never  visited Aggrieved and her  child  which again raises doubt about version of

Respondents that they tried to take back Aggrieved or settle the matter. It is also

found that DW3 was examined on behalf of Respondents where similar version was

stated in his evidence-in-chief but he clearly stated in his cross-examination that he

was not asked before his chief-examination was prepared and he even could not say

why and for  what reason dispute took place between the parties.  It  accordingly

shows creation of fabricated story by Respondents. 

As such in view of  above discussion,  version of Aggrieved is found more

probable and believable and hence this point is also decided in favour of Aggrieved

but only against Respondent No.1 & 2. 

11. In view of decisions under the foregoing points this case is allowed against

Respondent No.1 & 2 and dismissed against Respondent No.3 & 4.
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Considering the fact that one child is with Aggrieved and other two are with 

Respondent No.1 and also the fact he works in stone quarry as reflected in cross-

examination of DW4, I hereby make the following orders:-

         1. Respondent No.1 is directed to pay monthly maintenance @ Rs.2000/- to

the Aggrieved and @ Rs.1000/- to his minor child from the date of this order, on or

before 7th day of each month.

        2. Respondent No.1 is directed to pay Rs.2000/- as monthly rent for separate

accommodation to the Aggrieved from the date of this order, on or before 7 th day of

each month.

        3. Respondent No.1 is directed to return back the stridhan articles of Aggrieved

to her within one month of this order.

       4. Respondents are directed to pay Rs.5000/- to the Aggrieved as compensation

for mental torture and emotional distress caused by the acts of domestic violence,

within one month of this order.

       5. Respondents are hereby prohibited from subjecting the Aggrieved to further

acts of domestic violence.

        Furnish a free copy of this judgment and order to the parties. Also send a copy

of this judgment and order to the Officer-in-Charge Bilasipara and Chapar who are

directed to assist  and ensure compliance of  the order. Also send a copy of  this

judgment and order to the Protection Officer concern for information and necessary

action.

       Judgment is given under my hand and seal of this court on this the 20 th

December, 2019.

 

                                                                        (SMTI JUMA SINHA)

                                                                         SDJM(M), Bilasipara.
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APPENDIX

1  st   Party Witness:-

PW1:- Smti Khateja Bibi

PW.2:- Smti Rabia Bibi

PW.3:- Sri Ramiul Hoque

1  st   Party Exhibits:-

Nil

2  nd   Party Witnesses :-

DW.1:- Sri Nasir Ali

DW.2:- Smti Jyotsna Khatun

DW.3:- Sri Monuddin Sheikh

DW.4:- Sri Sagor Ali

DW.5:- Sri Malbar Hussain

2  nd   Party Exhibits:-

Nil

                                                                        (SMTI JUMA SINHA)

                                                                        SDJM(M), Bilasipara.
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